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Court of Appeals of the District of Columbia 


No. 5330. 

Samuel Rubenstein, Appellant, 

vs. 

Robert K. Williams. 

No. 5331. | 

Samuel Rube astern", Appellant, 

vs. | 

Florence E. Myers. 

No. 5332. 

Samuel Rubenstein, Appellant, 

vs. | 

John Myers. 

a Supreme Court of the District of Columbia. 

Law. No. 73338. j 

_ ! 

Robert K. Williams, Plaintiff, 

vs. 

Samuel Rubenstein, Defendant. 

Law. No. 73339. j 

Florence E. Myers, Plaintiff, 

vs. 

Samuel Rubenstein, Defendant. 

Law. No. 73340. 

John Myers, Plaintiff, 
vs. 

Samuel Rubenstein, Defendant. 

United States op America, 

District of Columbia, ss: 

i 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, j in said 
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SAMUEL RUBENSTEIN VS. ROBERT K. WILLIAMS. 


District, at the times hereinafter mentioned the following 
papers were filed and proceedings had in the above entitled 
causes, to wit: 

1 Declaration. 

Filed Jun. 1, 1927. 

In the Supreme Court of the District of Columbia. 

No. 73338. Law. 

Robert K. Williams, Plaintiff, 

vs. 

Samuel Rubenstein and Pauline Rubenstein, Defendants. 

The plaintiff Robert K. Williams, sues the defendants, 
Samuel Rubenstein and Pauline Rubenstein for that hereto¬ 
fore, to-wit, on the sixth day of November, 1926, between the 
hours of Three and Four o’clock in the afternoon, the plain¬ 
tiff, who is a contractor and builder and v'ho was engaged in 
building and constructing the bridge hereinafter mentioned, 
was lawfully standing on a work platform adjacent to and 
joining the bridge under construction known or commonly 
called the Hunting Creek Bridge, near Alexandria City, in 
the State of Virginia, in the exercise of all due care and 
caution; that the defendant Samuel Rubenstein -was the 
owner of an automobile, the use of which said automobile 
said defendant provided for members of his family; that 
the defendant Pauline Rubenstein was the wife of said de¬ 
fendant Samuel Rubenstein and a member of his family; 
that prior to the happening of the grievances hereinafter set 
out, said defendant Pauline Rubenstein, from time to time, 
drove and operated said automobile for her pleasure and 
purposes and on the date aforesaid, defendant Pauline 
Rubenstein was driving and operating said automobile 
under and by virtue of the relationship and conditions ex¬ 
isting in the family of the defendant Samuel Rubenstein in 
reference to the use and operation of the said automobile, on 
and over the aforesaid Hunting Creek Bridge; that it then 
and there became and was and continued to be the duty of 
said defendant Pauline Rubenstein so to operate and drive 
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said automobile as not to injure persons or property 
2 lawfully on and along said Bridge or lawfully on a 

certain w*ork platform adjacent to and joining said 
Bridge, but the plaintiff avers that unmindful of he* duty in 
the premises, and in disregard of the rights of plaintiff, said 
defendant, at the place aforesaid, on the date aforesaid, so 
negligently, carelessly, and recklessly operated and drove 
said automobile that by reason of her negligence, careless¬ 
ness, and recklessness, and in consequence thereof, said au¬ 
tomobile did leave the vehicular drive-way of said Bridge 
and did collide with and strike plaintiff, who was ^awfully 
standing on said work platform adjacent to and adjoining 
said Bridge as aforesaid, and in consequence thereof plain¬ 
tiff was forcibly and violently knocked down and, thrown 
to the floor of said work platform; that by reason whereof 
plaintiff was severely and greatly injured and hurt qnd was 
bruised, contused, abraded, lacerated, and strained over his 
entire body; the ligaments and tendons of his legs were 
sprained, strained and pulled apart; muscle fibres in calf of 
both legs were separated causing his legs and ankles to 
swell; the cartilaginous tissues were torn from hife breast 
bone; an incised wound over his entire right cheek which left 
a scar on said right cheek which is a permanent disfigure¬ 
ment; and received and suffered injury to the left ulnar 
nerve causing numbness in the entire left arm, loss 6f use of 
arm and swelling in left arm and wrist; loss of weight, loss 
of appetite, impaired eyesight, headaches, sleeplessness, at¬ 
tacks of vertigo, pain and suffering during locomotion, 
shock to his nerves and to his entire nervous system and 
great mental and physical pains and sufferings, arid plain¬ 
tiff has been put to great expense in procuring iriedicines 
and medical and surgical services, supplies, and treatments 
in endeavoring to be cured of his said injuries; I 

Whereby, and in consequence of which, the plaintiff 
3 became and was rendered sick, sore, lame, abd disor¬ 
dered, and confined to his bed and house for a long 
space of time, and incapacitated from attending to his 
duties as contractor and builder and from earning a liveli¬ 
hood at his said profession, and will continue to be sick, 
sore, lame, and disordered and incapacitated from fully at¬ 
tending to his profession aforesaid and from earning his 
livelihood as a contractor and builder and from earning as 
much as he otherwise would have earned and will perma- 
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nently suffer from said contusions, abrasions, lacerations, 
and strains over his entire body; sprained, strained and 
pulled apart ligaments and tendons of his legs; separated 
muscle fibres in calf of both legs, causing his legs and ankles 
to swell; cartilaginous tissues torn from his breast bone; 
incised wound over his entire right cheek which left a per¬ 
manent disfigurement on said cheek; injury to the left ulnar 
nerve causing numbness in the entire left arm, loss of use 
of arm and swelling in the left arm and wrist; loss of 
weight, loss of appetite, impaired eyesight, headaches, sleep¬ 
lessness, attacks of vertigo, pain and suffering during loco¬ 
motion, shock to his nerves and to his entire nervous sys¬ 
tem. 

Wherefore plaintiff brings this suit and claims the sum 
of Fifteen thousand ($15,000.00) dollars, besides the costs 
of suit. 

ALBERT D. ESHER, 
Attorney for Plaintiff. 

4 Pleas. 

Filed July 27, 1927. 

**♦**♦# 

Now comes the defendants, Samuel Rubenstein and Pau¬ 
line Rubenstein, by their attorneys, Harry F. Kennedy and 
Frederick G. Duvall and for pleas to the declaration filed 
in the above entitled cause say: 

1. That defendants have no knowledge or information 
thereof sufficient to form a belief as to whether the plain¬ 
tiff was, on the 6th day of November, 1926, a contractor 
and builder and engaged in building and constructing a 
bridge over Hunting Creek, near Alexandria, in the State 
of Virginia. 

2. Defendants admit that Pauline Rubenstein is the wife 
of the co-defendant, Samuel Rubenstein, but deny sever¬ 
ally and separately each and every other allegation in said 
declaration contained. 

3. Defendants deny that plaintiff was injured, hurt, 
bruised, contused, abraded, lacerated and strained over 
his entire body, or that in fact injured at all. 

4. Defendants deny that plaintiff has been put to great 
expense in procuring medicine and medical and surgical 
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services, supplies and treatments, in endeavoring to be 
cured of his said alleged injuries. 

5. Defendants deny that plaintiff became and was ren¬ 
dered sick, sore, lame and disordered and confined! to his 
bed and house for a long space of time, or incapacitated 
from attending to his alleged duties as contractor and 
builder or that he will continue to be disordered and in¬ 
capacitated from fully attending to said alleged pi'ofession 
or from earning a livelihood as such, or that he isj in any 
manner suffering permanent injuries by rehson of 
5 said alleged injuries. 

6. For a further plea to plaintiff’s said (declara¬ 
tion, defendants say that the supposed injuries mentioned 
by plaintiff in his said declaration were caused by, and 
wholly the result of plaintiff’s negligence and carelessness 
in removing or causing the removal of the guard rail main¬ 
tained between the by-path or roadway and the work plat¬ 
form, upon which plaintiff was standing at the time!of said 
alleged injuries. 

7. For a further plea, defendants say that the injuries 
mentioned by plaintiff in said declaration were caused by, 
and wholly the result of the negligent and careless! opera¬ 
tion of a truck being operated and maintained by thb plain¬ 
tiff, through and by his agent, servant or employee on 
said driveway or by-pass, in that plaintiff, through and 
by his agent, servant or employee failed to keep said truck 
under proper control and failed to bring it to a stop when 
he saw, or could have seen the danger of a collision in time 
to prevent it, and did collide with the automobile of the 
defendants. 

8. Defendants further say that the supposed injuries 
mentioned by plaintiff in his said declaration were caused 
by and wholly the result of plaintiff’s own negligbnce in 
that plaintiff caused said roadway to be obstructed by a 
pile of gravel, and failed to properly guard or protect 
north bound traffic on said bridge or by-pass, while the 
trucks of plaintiff were using the said bridge or by-ipass. 

HAEEY F. KENNEDY, j 
FEEDEEICK G. DUVALL] 

Attorneys for Defendants. 
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6 Amendment to Declaration (With Leave of Court 

First Had and Obtained). 

Filed December 3, 1929. 

#*#*#*# 

Whereby, and in consequence of which, the plaintiff be¬ 
came and was rendered sick, sore, lame, and disordered, 
and confined to his bed and house for a long space of time, 
and incapacitated from attending to his duties as contrac¬ 
tor and builder and from earning a livelihood at his said 
profession; that plaintiff had to expend large sums of 
money to employ an experienced person to manage and 
superintend the construction work on said bridge during 
his enforced absence due to said injuries and that as a 
further and additional result of said injuries, plaintiff lost 
large sums of monev on the cost of construction of said 
bridge due to the fact that the progress and completion 
of said work was delayed and that considerable portions 
of said work had to be replaced, none of which cost or ex¬ 
pense would have been suffered or incurred by plaintiff but 
for the injuries aforesaid; and plaintiff will continue to 
be sick, sore, lame, and disordered and incapacitated from 
fully attending to his profession aforesaid and from earn¬ 
ing his livelihood as a contractor and builder and from 
earning as much as he otherwise would have earned and 
will permanently suffer from said contusions, abrasions, 
lacerations, and strains over his entire body; sprained, 
strained and pulled apart ligaments and tendons of his 
legs; separated muscle fibres in calf of both legs, causing 
his legs and ankles to swell; cartilaginous tissues torn from 
his breast bone; incised wound over his entire right cheek 
which left a permanent disfigurement on said cheek; 

7 injury to the left ulnar nerve causing numbness in 
the entire left arm, loss of use of arm and swelling 

in the left arm and wrist; loss of weight, loss of appetite, 
impaired eyesight, headaches, sleeplessness, attacks of ver¬ 
tigo, pain and suffering during locomotion, shock to his 
nerves and to his entire nervous system; wherefore plain¬ 
tiff brings this suit and claims the sum of Fifteen thousand 
($15,000.00) dollars, besides the costs of suit. 

ALBERT D. ESHER, 

Attorney for Plaintiff. 



SAMUEL RUBENSTEIX VS. ROBERT K. WILLIAMS, j 7 

Pleas to Amendment to Declaration. .j 
Filed January 14, 1930. 

#**#•* f 

Comes now the defendants, Samuel Eubenstein arid Pau¬ 
line Rubenstein by their attorneys, Harry F. Kennedy and 
Frederick G. Duvall, and for pleas to the Amendment to 
the Declaration say: 

1. Defendants deny that plaintiff had to expend large 
sums or any sums of money to employ an experienced 
person to manage and superintend the constructiori work 
on said bridge during any absence due to the alleged in¬ 
juries complained of, hut if any competent manager or 
superintendent was employed by plaintiff, it was | wholly 
because plaintiff was incompetent to fulfill his said con¬ 
tract to build said bridge which contract was executed on, 
to-wit, the 17th day of June, 1926, and provided among 
other things, that said bridge would be completed [by No¬ 
vember 1, 1926. 

2. And for a further plea to said amendment to the dec¬ 

laration, defendants admit that said bridge yas not 
8 completed within the time specified by plaintiff’s 
contract and in fact not completed until to-wit, May, 
1927; that formal complaints were lodged with tcj-'wit, a 
Chief Engineer of the State Highway Commission, com¬ 
plaining of the slow progress being made by plaintiff, as 
early as to-wit, July 20, 1926, through and to-wit, Septem¬ 
ber 8, 1926, and that said State Highway Department 
threatened to take said contract away from plaintiff un¬ 
less he made better progress in the construction Of said 
bridge; and defendants deny that because of the alleged 
injuries complained of, that considerable portions of the 
work on said bridge had to be replaced. 

3. And for a further plea to said amendment, defendants 

admit that the progress and completion of said Vork or 
contract was delayed, but deny that said delay cjr com¬ 
pletion was the result of the alleged injuries complained 
of by the plaintiff herein, and said defendants deny each 
and every other allegation in said amendment to said 
declaration alleged. i 

HARRY F. KENNEDY, j 
FREDERICK G. DUVALL] 

Attorneys for Defendants. 



8 


SAMUEL RUBEXSTEIN VS. ROBERT K. WILLIAMS. 


Memorandum. 

March IT, 1930.—Cause No. 73338 consolidated with 
73339 and 73340 for purposes of trial. 

9 Supreme Court of the District of Columbia. 

Wednesday, March 19th, 1930. 

Session resumed pursuant to adjournment, Hon. Jennings 
Bailey, Justice, presiding. 

#•••••• 


Come again the parties hereto, in manner aforesaid, and 
the same jury that was respited yesterday, and upon the 
granting of defendants’ motion that plaintiff be required to 
elect as to the defendant to be proceeded against, the plain¬ 
tiff by his said attorney elects to continue the prosecution 
of this action against the defendant Samuel Rubenstein 
alone and discontinues this cause as to said defendant 
Pauline. Whereupon, after this cause is further heard and 
given to the jury in charge, they upon their oath say, they 
find in favor of the plaintiff and assess his damages in the 
sum of Seven Thousand Five Hundred Dollars. 

Friday, May 18th, 1930. 

Session resumed pursuant to adjournment, Hon. Jennings 
Bailey, Justice, presiding. 


Upon consideration of the motion for a new trial of this 
cause heretofore submitted to the court, it is ordered that 
the same be, and it is hereby overruled and judgment on 
the verdict ordered. 

Wherefore it is considered that plaintiff recover of the 
defendant herein the sum of Seven Thousand Five Hundred 
Dollars ($7,500.00), with interest thereon from this date, 
together with costs of suit to be taxed by the court and have 
execution thereof. 
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10 Supreme Court of the District of Columbia. 

i 

Friday, May 23d^ 1930. 

Session resumed pursuant to adjournment, Hon. Jennings 
Bailey, Justice, presiding. 


# 


# 




* 


Comes now the defendant by his attorney of record and 
in open court, notes an appeal to the Court of Appeals from 
the judgment entered in this cause; whereupon the maxi¬ 
mum of an undertaking to operate as a supersedeas, is 
hereby fixed in the sum of Nine Thousand Dollars, j 

Memorandum. 

June 5, 1930.—Supersedeas Bond ($9,000) approved and 
filed. 
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Declaration. 
Filed June 1, 1927. 


In the Supreme Court of the District of Columbia. 

No. 73339. Law. 

Florence E. Myers, Plaintiff, 

VS. 

Samuel Rubenstein and Pauline Rubenstein, Defendants. 

The plaintiff, Florence E. Myers, sues the defendants 
Samuel Rubenstein and Pauline Rubenstein for that hereto¬ 
fore, to-wit, on the Sixth day of November, 1926, between 
the hours of three and four o’clock in the afternoon, the 
plaintiff, was lawfully standing on a work platform ad¬ 
jacent to and adjoining the bridge under construction 
known or commonly called the “Hunting Creek Bridge” 
near Alexandria City in the State of Virginia, in the exer¬ 
cise of all due care and caution; that the defendant Samuel 
Rubenstein was the owner of an automobile, the use of 
which said automobile said defendant provided for the 

2— 5330a 
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members of bis family; that the defendant Pauline Ruben- 
stein was tbe wife of said defendant Samuel Rubenstein 
and a member of bis family; that prior to tbe happening of 
the grievances hereinafter set out, said defendant Pauline 
Rubenstein, from time to time drove and operated said 
automobile for her pleasure and purposes and on the date 
aforesaid, defendant Pauline Rubenstein was driving and 
operating said automobile under and by virtue of the rela¬ 
tionship and conditions existing in the family of the de¬ 
fendant Samuel Rubenstein in reference to the use and 
operation of said automobile, on and over the aforesaid 
Hunting Creek Bridge; that it then and there be- 
12 came and was and continued to be the duty of said 
defendant Pauline Rubenstein so to operate and 
drive said automobile as not to injure persons or property 
lawfully on a certain work platform adjacent to and ad¬ 
joining said bridge, but the plaintiff avers that unmindful 
of her duty in the premises, and in utter disregard of the 
rights of plaintiff, said defendant, at the place aforesaid, 
on the date aforesaid, so negligently, carelessly, and reck¬ 
lessly operated and drove said automobile that by reason 
of her negligence, carelessness and recklessness, and in con¬ 
sequence thereof, said automobile did leave the vehicular 
driveway of said bridge and did collide with and strike 
plaintiff, who was lawfully standing on said work platform, 
adjacent to and adjoining said bridge as aforesaid, and in 
consequence thereof plaintiff was forcibly and violently 
knocked down and thrown to the floor of said work plat¬ 
form; that by reason whereof plaintiff was severely and 
greatly injured and hurt and was bruised, contused, 
abraded, lacerated and strained over the entire body; in¬ 
cised, lacerated contused wounds over the entire left leg 
extending from top of the foot up to the thigh, accompanied 
with hemorrhages under the skin; incised wound of the 
head; left arm and abdomen; loss of weight, loss of appe¬ 
tite, impaired eyesight, headaches, sleeplessness, attacks of 
vertigo, pain and suffering during locomotion, shock to her 
nerves and to her entire nervous system, and great mental 
and physical pains and sufferings, and plaintiff has been 
put to great expense in procuring medicines and medical 
and surgical services, supplies and treatments in endeavor¬ 
ing to be cured of her said injuries; whereby, and in con¬ 
sequence of which the plaintiff became and was rendered 
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sick, sore, lame, and disordered, and confined to her bed 
and home for a long space of time, and incapacitated from 
attending to her work and duties and from earning a liveli¬ 
hood and will continue to be sick and sore, lame, dis- 

13 ordered and incapacitated from fully attending to 
her work and duties aforesaid and from earning her 

livelihood and from earning as much as she otherwise would 
have earned and will permanently suffer from said con¬ 
tusions, abrasions, and strains over her entire body,! incised, 
lacerated contused wounds over the entire left leg extending 
from top of the foot up to the thigh, accompanied with 
hemorrhages under the skin; incised wound of tlje head; 
left arm and abdomen; loss of weight, loss of appetite, im¬ 
paired eyesight, headaches, sleeplessness, attacks! of ver¬ 
tigo, pain and suffering during locomotion, shock to her 
nerves and to her entire nervous system; whereof, plaintiff 
brings this suit and claims the sum of $5,000.00, besides the 
costs of suit. 

ALBERT D. ESHER, 
Attorney for Plaintiff. 

Pleas. 

Filed July 27,1927. j 

# * # * * * • 

Now comes the defendants, Samuel Rubenstein and 
Pauline Rubenstein, by their attorneys, Harry F. Kennedy 
and Frederick G. Duvall, and for pleas to the declaration 
filed in the above entitled cause say: 

1. Defendants admit that Pauline Rubenstein is the wife 
of the co-defendant, Samuel Rubenstein, but deny severally 
and separately each and every other allegation in said dec¬ 
laration contained. 

2. Defendants deny that plaintiff was injured, hurt, 

bruised, contused, abraded, lacerated and strained 

14 over her entire body, or that in fact injured at all. 

3. Defendants deny that plaintiff has been put to 
great expense in procuring medicine and medical aiid surgi¬ 
cal services, supplies and treatments, in endeavoring to be 
cured of her said alleged injuries. 

4. Defendants deny that plaintiff became and was ren¬ 
dered sick, sore, lame and disordered and confined to her 
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bed and house for a long space of time, or incapacitated 
from attending to her alleged duties and from earning her 
livelihood or that she is in any manner suffering permanent 
injury by reason of said alleged injuries. 

5. For a further plea to the declaration herein, defend¬ 
ants deny that plaintiff was lawfully standing on a work 
platform, or as alleged, in that she was not employed by 
Robert K. Williams, the contractor, and had no right on 
said platform. 

6. For further plea to said declaration, defendants allege 
that the supposed injuries mentioned by plaintiff in her dec¬ 
laration, were wholly the result of her own negligence and 
carelessness in being upon the roadway or bridge and stand¬ 
ing upon said work platform, which was not a lawful high- 

wav. 

* 

7. For a further plea to said declaration, defendants say 
that the supposed injuries complained of by plaintiff were 
the result of the carelessness and negligence of one Robert 
K. Williams, a contractor engaged in constructing said 
bridge, in that the said Robert K. Williams did, through 
and by his agents, servants and employees cause the road¬ 
way to be obstructed by a pile of gravel, failed to guard 
northbound traffic while the trucks of said Williams were 
southbound on said bridge, and did cause said truck or 
trucks to be operated in a careless and negligent manner 

so that same would collide with the automobile of 
15 defendants, and did remove or cause to be removed 
a guard rail around said work platform, which re¬ 
moval of said guard rail permitted the automobile of de¬ 
fendants, after being struck by the truck of said Williams, 
to enter upon said work platform. 

HARRY F. KENNEDY, 
FREDERICK G. DIJVALL, 

Attorneys for Defendants. 

Supreme Court of the District of Columbia. 

Wednesday, March 19th, 1930. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

******* 

Come again the parties hereto in manner aforesaid and 
the same jury that was respited yesterday and upon the 
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granting of defendants’ motion that plaintiff be required 
to elect as to the defendant to be proceeded agaihst, the 
plaintiff by her said attorney elects to continue the prose¬ 
cution of this action against the defendant Samuel Ruben- 
stein alone and discontinues this cause as to said defend¬ 
ant Pauline. Whereupon, after this cause is further heard 
and given to the jury in charge, they upon their oajth say, 
they find in favor of the plaintiff and assess her damages 
in the sum of Seven Hundred and Fiftv Dollars. 

Friday, May 16th, |l930. 

Session resumed pursuant to adjournment, Hop. Jen¬ 
nings Bailey, Justice, presiding. 

######* 

Upon consideration of the motion for a new trial of this 
cause heretofore submitted to the court, it is ordered that 

the same be, and it is hereby overruled and judgment 
16 on the verdict ordered. 

Wherefore it is considered that the plaintiff re¬ 
cover of the defendant herein, the sum of Seven Hundred 
and Fifty Dollars ($750.00), with interest thereon from this 
date, together with costs of suit to be taxed by the clerk 
and have execution thereof. 

Supreme Court of the District of Columbia. 

Friday, May 23d, |L930. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. I 

****** #| 

Comes now the defendant by his attorney of record and, 
in open court, notes an appeal to the Court of Appeals, 
from the judgment entered in this cause; whereupon, the 
maximum of an undertaking to operate as a super&edeas, 
is hereby fixed in the sum of Two Thousand, Five Hundred 
Dollars. 

Memorandum. 

June 5, 1930.—Supersedeas Bond ($2,500) approved and 
filed. 
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17 Declaration. 

Filed June 1, 1927. 

In the Supreme Court of the District of Columbia. 

No. 73340. Law. 

John Myers, Plaintiff, 
vs. 

Samuel Rubenstein and Pauline Rubensteix, Defendants. 

The plaintiff, John Myers, sues the defendants Samuel 
Rubenstein and Pauline Rubenstein for that heretofore, 
to-wit, on the Sixth day of November, 1926, between the 
hours of Three and Four o’clock in the afternoon, the 
plaintiff, was lawfully standing on a work platform ad¬ 
jacent to and adjoining the bridge under construction 
known or commonly called the “Hunting Creek Bridge” 
near Alexandria City in the State of Virginia, in the exer¬ 
cise of all due care and caution; that the defendant Samuel 
Rubenstein was the owner of an automobile, the use of 
which said automobile said defendant provided for the 
members of his familv; that the defendant Pauline Ruben- 

w 7 

stein was the wife of said defendant Samuel Rubenstein 
and a member of his family; that prior to the happening 
of the grievances hereinafter set out, said defendant 
Pauline Rubenstein, from time to time drove and oper¬ 
ated said automobile for her pleasure and purposes and 
on the date aforesaid, defendant Pauline Rubenstein was 
driving and operating said automobile under and by virtue 
of the relationship and conditions existing in the family 
of the defendant Samuel Rubenstein in reference to the 
use and operation of said automobile, on and over the 
aforesaid Hunting Creek Bridge; that it then and there 
became and was and continued to be the duty 

18 of said defendant Pauline Rubenstein so to 
operate and drive said automobile as not to 

injure persons or property lawfully on and along 
said Bridge or lawfully on a certain work platform 
adjacent to and adjoining said Bridge, but the plain¬ 
tiff avers that unmindful of her duty in the premises, 
and in utter disregard of the rights of plaintiff, said de- 
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fendant, at the place aforesaid, on the date aforesgid, so 
negligently, carelessly, and recklessly operated and drove 
said automobile that by reason of her negligence, care¬ 
lessness and recklessness, and in consequence thereof, said 
automobile did leave the vehicular driveway of said bridge 
and did collide with and strike plaintiff, who was law¬ 
fully standing on said work platform, adjacent to and ad¬ 
joining said bridge as aforesaid, and in consequence there¬ 
of plaintiff was forcibly and violently knocked down and 
thrown to the floor of said work platform; that byjreason 
whereof plaintiff was severely and greatly injured and 
hurt and was bruised, contused, abraded, lacerated and 
strained over the entire body; sprained right 'arm at joint 
and forearm; incised wound over the lower third of right 
tibia, causing ulcers; loss of use of his right arm; jloss of 
weight, loss of appetite, impaired eyesight, headaches, sleep¬ 
lessness, attacks of vertigo, pain and suffering dinting lo¬ 
comotion, shock to his nerves and to his entire nervous 
system, and great mental and physical pains and i suffer¬ 
ings, and plaintiff has been put to great expense in pro¬ 
curing medicines and medical and surgical services, sup¬ 
plies and treatments in endeavoring to be cured of his 
said injuries; whereby, and in consequence of which the 
plaintiff became and was rendered sick, sore, lame, and 
disordered, and confined to his bed and home for a long 
space of time, and incapacitated from attending! to his 
work and duties and from earning a livelihood ahd will 
continue to be sick, sore, lame, and disordered and 
19 incapacitated from fully attending to his work and 
duties aforesaid and from earning his livelihood 
and from earning as much as he otherwise would have 
earned and will permanently suffer from said contusions, 
abrasions, lacerations, and strains over his entire body, 
sprained right arm at joint and forearm, incised wound 
over the lower third of right tibia, causing ulcers;!loss of 
use of his right arm; loss of weight, loss of appetite, im¬ 
paired eyesight, headaches, sleeplessness, attacks of ver¬ 
tigo, pain and suffering during locomotion, shock! to his 
nerves and to his entire nervous system; whereof plaintiff 
brings this suit and claims the sum of $5,000.00, besides 
the costs of suit. I 

ALBERT D. ESHER, 
Attorney for Plaintiff. 
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Pleas. 

Filed July 27, 1927. 

******* 


Now comes the defendants, Samuel Rubenstein and 
Pauline Rubenstein, by their attorneys, Harry F. Kennedy 
and Frederick G. Duvall and for pleas to the declaration 
filed in the above entitled cause say: 

1. Defendants admit that Pauline Rubenstein is the 
wife of the co-defendant, Samuel Rubenstein, but deny 
severally and separately each and every other allegation 
in said declaration contained. 

2. Defendants deny that plaintiff was injured, hurt, 
bruised, contused, abraded, lacerated and strained over 
his entire body, or that in fact injured at all. 

3. Defendants deny that plaintiff has been put to 
20 great expense in procuring medicine and medical 
and surgical services, supplies and treatments, in 
endeavoring to be cured of his said alleged injuries. 

4. Defendants deny that plaintiff became and was ren¬ 
dered sick, sore, lame and disordered and confined to his 
bed and house for a long space of time, or incapacitated 
from attending to his alleged duties and from earning a 
livelihood, or that he is in any manner suffering permanent 
injury by reason of said alleged injuries. 

5. For a further plea to said declaration, defendants 
say that the supposed injuries mentioned by plaintiff were 
caused by the negligence and carelessness of his fellow 
servants or employees, in that one of the agents of Robert 
K. Williams, the contractor constructing said bridge, and 
by whom plaintiff was also employed, did so carelessly and 
negligently operate a truck operated and maintained by 
said Williams, and failed to keep same under proper con¬ 
trol when he saw or could have seen the danger of a col¬ 
lision in time to prevent it, and caused said truck to collide 
with the automobile of the defendants, and caused said 
defendants’ automobile to be forced in and upon the said 
work platform where plaintiff was standing. 

6. For a further plea defendants say that the sup¬ 
posed injuries mentioned by plaintiff in his said decla¬ 
ration were caused by the carelessness and negligence of 
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one Robert K. Williams, a contractor, who was engaged in 
building or repairing said concrete bridge, and who caused 
to be built said work platform, and said by-path or tempo¬ 
rary roadway over which the automobile of defendants 
was being operated and did cause said by-pass pr tem¬ 
porary roadway to be obstructed by a pile of gravel, with¬ 
out leaving sufficient space for northbound traffic, and did 
cause to be operated thereon in a southerly direction 
21 a truck which said Williams was using in said con¬ 
struction work, and said truck was so carelessly and 
negligently operated in that it failed to stop in oirder to 
avoid a collision and did collide with the automobile of 
the defendants and did force said automobile of defendants 
in and upon said work platform, by reason of the fkct that 
the guard rail or railing had been removed by said con¬ 
tractor from along said work platform. 

HARRY F. KENNEDY, 
FREDERICK G. DUVALL, 

Attorneys for Defendants. 


Supreme Court of the District of Columbia! 


Wednesday, March 19th,; 1930. 


Session resumed pursuant to adjournment^ Hon. 
Jennings Bailey, Justice, presiding. 


* 


# 


* 


Come again the parties hereto, in manner aforesaid and 
the same jury that was respited yesterday and upon the 
granting of defendants’ motion that plaintiff be required 
to elect as to the defendant to be proceeded against, the 
plaintiff by his said attorney elects to continue thp prose¬ 
cution of this action against the defendant | Samuel 
Rubenstein alone and discontinues this cause as to said 
defendant Pauline. Whereupon, after this cause is further 
heard and given to the jury in charge, they upon their 
oath say they find in favor of the plaintiff and assess his 
damages in the sum of Seventeen Hundred and Fifty 
Dollars. 
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22 Supreme Court of the District of Columbia. 

Friday, May 16th, 1930. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

• •••#*# 

Upon consideration of the motion for a new trial of this 
cause heretofore submitted to the court, it is ordered that 
the same be, and it is hereby overruled and judgment on the 
verdict ordered. 

"Wherefore it is considered that plaintiff recover of the 
defendant herein, the sum of One Thousand Seven Hun¬ 
dred and Fifty Dollars ($1,750.00), with interest thereon 
from this date, together with costs of suit to be taxed by the 
clerk and have execution thereof. 

Friday, May 23d, 1930. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

«•*•**# 

Comes now the defendant by his attorney of record and 
in open court, notes an appeal to the Court of Appeals, 
from the judgment entered in this cause; whereupon, the 
maximum of an undertaking to operate as a supersedeas, is 
hereby fixed in the sum of One Thousand, Two Hundred 
Dollars. 

23 Memoranda. 

June 5, 1930.—Supersedeas Bond ($1,200) approved and 
filed. 

Proposed Bill of Exceptions and Notice filed. 

July 14, 1930.—2nd Proposed Bill of Exceptions filed. 

Assignment of Errors. 

Filed July 22,1930. 

Now comes the defendant, Samuel Eubenstein, by his At¬ 
torneys, and having duly entered and perfected an appeal 
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to the Court of Appeals from the final judgment entered 
in the above entitled cause on the — day of May, 11930, as 
his Assignment of Errors committed by the trihl Court 
says that the trial Court erred in the following particulars: 

1. In overruling defendant’s motion for a directed ver¬ 
dict at the conclusion of the plaintiff’s evidence. 

2. In refusing to direct a verdict for the defendant at the 
conclusion of plaintiff’s evidence. 

3. In overruling defendant’s motion for a directed ver¬ 
dict when all the evidence was in. 

4. In refusing to instruct the jury to return a| verdict 
for the defendant. 

HARRY F. KENNEDY, 

c., 

HENRY I. QUINN, 

C., I 


Attorneys for Defendant, Samuel Rubenstein. 


24 

1930. 


Service of copy of the foregoing Assignment of 
Errors is hereby acknowledged this 22nd day! of July, 

ALBERT D. ESHER, 
Attorney for Plaintiffs. 

Memoranda. \ 


September 30, 1930.—Order of Court of Appeals extend¬ 
ing time to file Transcript of record to and including No¬ 
vember 15,1930. | 

November 15, 1930.—Order of Court of Appeals extend¬ 
ing time to file Transcript of record to and including De¬ 
cember 15, 1930. 

7 i 


Supreme Court of the District of Columbia; 

• j 

Friday, December 12|, 1930. 

Session resumed pursuant to adjournment, Hon. F. L. 
Siddons, Justice, presiding. 

# * # • * • | • 

The court having this day signed the Bill of Exceptions 
heretofore submitted in the above-entitled causes, as of the 
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time of the noting thereof at the trial, now hereby orders 
the same made of record, nunc pro tunc. 

25 Designation of Record. 

Filed June 19, 1930. 

• #####• 

The Clerk of the Court will please prepare a Record in 
the above entitled causes for the Court of Appeals con¬ 
sisting of: 

1. Original Declarations. 

2. Amendments to Declarations. 

3. Pleas. 

4. Verdict and judgment for plaintiffs. 

5. Appeal from judgment and Order fixing amount of 
undertaking to act as supersedeas on appeal. 

6. Assignment of Errors. 

7. Memorandum of filing of undertakings to act as super¬ 
sedeas on appeal. 

8. This Designation of Record. 

HENRY I. QUINN, 

HARRY F. KENNEDY, 
Attorneys for Defendant. 

Sendee of copy of the above Order and Designation of 
Record acknowledged this 18th dav of June, 1930. 

ALBERT D. ESHER, 

G., 

Attorney for Plaintiffs. 

26 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 25, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in causes Nos. 73338, 73339 and 73340 
at Law, Consolidated, wherein Robert K. Williams, Flor- 
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enee E. Myers and John Myers are Plaintiffs and Samuel 
Eubenstein and Pauline Eubenstein are Defendants,) as the 
same remain upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe mv name and 

V j 

affix the seal of said Court, at the City of Washington, in 
said District, this 15th day of December, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FEANK E. CUNNINGHAM;, 

Clerk. 

27 In the Supreme Court of the District of Columbia. 

Law. No. 73338. ! 

Eobert K. Williams, Plaintiff, 

vs. j 

Samuel Eubenstein, Defendant. | 

Law. No. 73339. ' 

I 

Florence E. Myers, Plaintiff, 

vs. I 

Samuel Eubenstein, Defendant. | 

Law. No. 73340. 


John Myers, Plaintiff, 
vs. 

Samuel Eubenstein, Defendant. 


Be it remembered, That the above entitled causjes, hav¬ 
ing been consolidated for trial, came on for trial before 
Mr. Justice Bailey, and a jury on the 17th day ofj March, 
1930, and were concluded on the 19 th day of March j, 1930. 

Albert D. Esher, Esq., appeared for the plaintiffs and 
Harry F. Kennedy, Esq., appeared for the defendant. 

And thereupon, to maintain the issues on their part 
joined, the plaintiffs called as witness Mrs. Pauline Ruben- 
stein (at that time one of the defendants), who gave tes¬ 
timony as follows: 
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That she was the wife of the defendant, Samuel 

28 Rubenstein; that her husband was the owner of the 
automobile that, she was driving at the time of the 

accident complained of by the plaintiffs, and that she was 
driving said automobile with his permission; that there was 
with her in the automobile at the time of the accident, her 
son, Samuel David Rubenstein, a friend, Mrs. Ida Witkow- 
ski, and said friend’s infant daughter; that she had driven 
to Fort Humphreys and was returning to Washington by 
the way of Alexandria, when the accident happened. 

And thereupon, to further maintain the issues on their 
part joined, the plaintiffs called as a witness one of the 
plaintiffs. Robert K. Williams, who gave testimony as fol¬ 
lows : 

That he was a contractor and bridge builder and that he 
had a contract with the State of Virginia to build the 
Hunting Creek Bridge South of Alexandria; that on the 
6th day of November, 1926, between three and four o’clock 
in the afternoon witness and Mr. Ramsey, the inspector on 
the job, and Mr. Kinnier, State Engineer, were standing on 
the work platform in a triangular group right off of the by¬ 
pass, which was the roadway for automobile traffic tempo¬ 
rarily constructed while the bridge and permanent struc¬ 
ture was under construction; that the by-pass was built 
according to contract and specifications, and was wide 
enough for two cars to pass; that these Washington busses 
passed there with other automobiles from time to time dur¬ 
ing the day; that the roadway and runway for automobiles 
-was at all times kept open for traffic and at no time was any 
obstruction by material, dirt, coal or otherwise placed on 
said roadway as the State Inspector and State Engineer 
were there upon the job throughout the day and each day 
and this was not allowed: that at the time in ques- 

29 tion the roadway for automobiles was entirely clear; 
that a guard rail and hand rail were around this by¬ 
pass next to the work platform on which was situated ma¬ 
terial and matter for constructing the bridge and just to the 
southeast of the work platform was a hoisting engine on a 
platform about seven or eight inches higher than the by¬ 
pass and work platform; that the level of the work platform 
was even with the level of the roadway or by-pass floor; 
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that a small section of the guard rail and hand rail had 
been taken off so as to allow the workmen to come in and 
upon the work platform; that this opening was only four 
or five feet wide; that Mrs. Florence Myers and ]\£r. John 
Myers, the other plaintiffs, were on the work platform just 
south of the three of us and on their right hand looking to¬ 
wards Alexandria; that said witness had just turned his 
back on Kinnier and Ramsey to say something to the hoist 
engineer when he heard someone say look out and he turned 
around to see a big Buick car bearing down on him at a fast 
•speed and he had not time to get out of the way when it 
struck him in the side and back lifting him up and knocking 
him forward and before lie could get out of the! way it 
again struck him on his hip and back knocked him forward 
into the coal and cinder- piled on on the work platform; that 
witness did not remember anything after that; tl}e auto¬ 
mobile carried the guard rail with it as it came through. 

That at both ends of said bridge and by-pass were safety 
signs providing for slow speed and caution, “Bridge under 
construction, not over ten miles on the bridge”; that his 
next recollection is that he was taken to the hospital by Dr. 
Warfield and treated and taken home; he was treated sev¬ 
eral times during the night; the next day he was again 
treated by the doctor and carried to his home in Rich- 
30 mond, Virginia; witness suffered a severe laceration 
of the face under the right cheek leaving a long scar; 
suffered an injury to his left arm and at times suffers 
numbness therein; that this numbness disappeared ^bout a 
year ago; that he suffered bruises and contusions all over 
his back and leg and in fact over his whole body; that both 
legs were swollen out of proportion and he "was permanently 
injured and was not able to carry on his wqrk fop a long 
time and that he has never been or felt the same; that he 
suffers from pain in his chest even to this time from an in¬ 
jury described by the doctor as an injury to the cartilage 
or tissues attaching the chest to the breast bone. 

Witness further testified that Dr. Warfield treated him 
while he was in Alexandria up until Sprin-; that Dr. Grove- 
Hagan treated him while he was in Richmond; that he had 
to employ other men in his place; a Mr. White from the 
date of his injury and until February, 1929, at a salary of 
$250.00 per month and a man by the name of Stephens un- 
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til the end of the work in April, 1927, at $50.00 a week; he 
further testified that he would have completed the job in 
the early part of December, 1926, that he had written the 
State Highway Department that the injury which occurred 
to him delayed the work by his not being there to push it; 
that he was prepared and ready to pore the last span when 
he was injured; that the work was about eighty-five to 
ninety per cent through when he was injured. 

31 On cross-examination witness testified that he en¬ 
tered into the contract for the construction of Hunt¬ 
ing Creek Bridge in May, 1926. The contract was ac¬ 
cepted and mailed in June, 1926; that eiglity-five to ninety 
per cent of the work had been done at the time he was in¬ 
jured and the movement of the bridge in December caused 
by building the approaches to the bridge and filling in be¬ 
fore the proper time caused the bridge to move which de¬ 
layed completion; that had he not been disabled he would 
have been on the job and this would not have happened; 
the by-pass was accepted by the State Highway Depart¬ 
ment and there was no complaint about it whatsoever; that 
because of his injuries he was not able to complete the job 
until April, 1927; and he had medical attention all of the 
time; that he has not been able to go about his work as he 
had been before the injury; his work is such as requires 
him to be very agile and because of the injury to his ankles 
and to his legs he is not able to get about as he had been 
before; this greatly handicaps him in his work; the road¬ 
way had easy turns; there was a rubber hose and foot bell 
thereon on the work platform; that Mrs. Rubenstein drove 
off of the by-pass and on to the work platform and struck 

him; that he only had one truck on the job and that 

32 truck was up at the east end of the yard toward 

Alexandria at the time of the accident; he further 

testified that he had received a complaint from the State 
Highway Department about the slow progress of the work 
but that this was not unusual. 

Thereupon the plaintiffs, to maintain the issues on their 
part joined, called as a witness the plaintiff John Meyers, 
who testified substantially as follows: 

That he was a fire man and working for Robert K. Wil¬ 
liams, contractor, for $25.00 a week; that a short time be- 
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fore the accident his wife, the plaintiff, Mrs. Florence 
Myers, came there to get some money and go to market; 
that she was not there over a minute or two before I the ac¬ 
cident happened; witness did not know anything untjil after 

he had been struck and knocked down; witness looked 

• • ' 

around and saw his wife under the automobile with the 
front wheel of the automobile resting on his wife’s chest; 
six or eight people lifted the car off of her; we wejre both 
hit about the same time, witness received iirjnties to his 
left leg and right elbow clean down to his hand and Was cut 
on his head and back and bruis/ied all over; Dr. Warfield 
treated him; witness was away from work a little over two 
months and for a long time after that could not even lift a 
bucket of water; Dr. Warfield’s bill to witness was $60.00 
and his bill for Mrs. Myers was $140.00, for which witness 
paid on the installment plan; witness’ back still bothers 
him to this day; there was no coal, gravel or anything on 
the roadway which was clear and the roadway was wide 
enough for those big Mount Vernon busses; there Was no 
traffic on the by-pass at the time of the accident apid Mr. 
Williams’ truck had gone up to the yard and had been gone 
over ten minutes or so before the accident happened; the 
pile driver or hoisting engine stopped the automobile from 
going into the river; the floor of the platform was on 
33 the level with the floor of the by-pass; the automobile 
tore down the hand and guard rail as it came on 
through striking witness and his wife about the san]e time. 

i 

Thereupon the plaintiffs, to maintain the issues on their 
part joined, called as a witness the plaintiff Mrs. Florence 
Meyers, who testified substantially as follows; 

That she is the wife of plaintiff, John Meyers; that she 
went to the bridge the day of the accident to get money 
from her husband to buy groceries; that she hgd just 
stepped on to the work platform and was talking to her 
husband when she was struck bv the Rubenstein automobile 
and knocked to the ground; she did not see the automobile 
before she was struck; my left leg, arms and head were cut 
and bruised all over; the automobile was on my ehestj; I was 
knocked unconscious and came to in the hospital; witness 
was taken home and kept in bed for three months; Dr. War- 
field treated witness every day at first then every few days; 
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witness had to employ a person to do her housework at 
$10.00 a week; witness had not been able to do her house¬ 
work well since the accident; witness still suffers pain in 
her body and leg and has been very nervous since the ac¬ 
cident and the injury to her leg causes her to limp to this 
date; witness did not notice any traffic on the bridge. 

Thereupon the plaintiffs, to maintain the issues on their 
part joined, called as witness David Wickspenn, who testi¬ 
fied substantially as follows: 

That he was employed as a mechanic on the job and he 
was at the tool house at the time of the accident; that Wil¬ 
liams’ truck was at the yard at the time of the accident 
about 700 yards away where it was being loaded with 
forms; that he heard a scream and rushed up to the work 
platform and saw a number of men lifting the car off of 
Mrs. Meyers; that the automobile was against the 
34 hoisting engine; that Mr. Lloyd and witness took 
Mr. Williams to the hospital; that the by-pass or 
roadway was wide enough for double traffic and that big 
busses passed there often during the day; that at no time 
was material or other matter left on the by-pass for the 
Engineers and Inspectors for the State required that the 
roadway be kept clear and open for traffic; at the time of 
the accident there was no material on the by-pass or road¬ 
way; that the floor of the by-pass was on a level with the 
floor of the work platform. 

Thereupon the plaintiffs, to maintain the issues on their 
part joined, called as a witness Calvin Durham (coloi’ed), 
who testified substantially as follows: 

That he was employed by the plaintiff Williams and the 
day of the accident he was loading forms on the truck at 
the yard; that the floor level of the by-pass was on the 
floor level of the work platform; that he did not see any 
material or pipe or hose on the by-pass. 

And next the plaintiffs, to further maintain the issues on 
their part joined, read the deposition of Dr. M. Grove- 
Hagan, who testified substantially as follows: 

That he has been practicing medicine since 1910 in Rich¬ 
mond, Virginia; that he examined Robert K. Williams 
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on- of the plaintiffs in this case, on November 7, 1926, at 
the latter’s home, 3101 Lamb Avenue, Richmond, Virginia, 
and found many contusions and lacerations on his right 
cheek; both legs and hips were lacerated, swollen and con¬ 
tused, and patient complained of much pain and soreness 
in the calves of his legs; swelling and feeling of oppres¬ 
sion in the chest; the condition of the chest was! rather 
serious and x-ray pictures were taken; that witness 
35 has examined Williams several times since; the sore¬ 
ness in the chest persisted especially in the t\ie right 
side; it has been more or less sore all of the time and ex¬ 
cessive exercise and exertion seem to increase the sore¬ 
ness; the front part of the chest was injured and perhaps 
a juncture of the cartilage with the bone; this Soreness 
was present a day or two ago when I examined him; Wil¬ 
liams complained bitterly, for a long time, months and 
months, of that soreness in his legs; witness had not| figured 
up the amount of his bill to date. 

j 

And next the plaintiffs, to further maintain the issues 
on their part joined, gave in evidence the testimony of 
Clarence B. Kinnier, who testified substantially as follows: 

That he is a Civil Engineer and at present Resident En¬ 
gineer for Arlington County, Virginia; at the timfe of the 
accident he was Inspection Engineer and did inspection 
for the State Highway Department; that at the |time of 
the accident witness was Engineer in charge of the work 
and was standing on the work platform talking to Mr. 
Williams and Mr. Ramsey, the State Engineer j on the 
work; Mr. and Mrs. Meyers were back on the platform a 
little south of where we were standing; Mr. Williams 
turned to face the Engineer on the hoisting engine and I 
looked up and saw the automobile coming right at us, off 
the by-pass, and hollered to Mr. Williams, witness; jumped 
back and got out of the way as did Mr. Ramsey. Tihe auto¬ 
mobile struck Mr. Williams and continued moving until 
it struck a pile of coal at the hoist engine platforjm; Mrs. 
Meyers was under the automobile; there was nio traffic 
passing at the time and there was no truck of Mr. Wil¬ 
liams’ there; the injured persons were taken to (Alexan¬ 
dria; Mr. Williams did not return to work for quite some 
time and then when he did return he was limpihg about 
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to such an extent that he was not able to take charge 

36 as he theretofore had nor was he as active as he had 
been before the accident; there was no material or 

stuff of any kine on the driveway; it was part of niv duty 
as engineer to see that the roadway was kept clear. 

Cross-examination: 

There was a guard rail on the bridge and Mrs. Ruben- 
stein drove up on the coal pile on the work platform off 
of the by-pass; she tore down the guard rail and came 
through; there was no gra-1 or other material on the 
by-pass at the time; Mr. Williams sometimes ordered three 
or four trucks from Alexandria but only had one truck 
of his own; none of these trucks were on the by-pass at 
the time; Mrs. Meyers was under the automobile; and 
both Mr. and Mrs.; Meyers had been knocked down by the 
same automobile; Mr. Williams could not do his work as 
well after the accident as before; he was less active. 

Thereupon the plaintiffs, to maintain the issues on their 
part joined, called as witness Matthew Leonard Lloyd, 
who testified substantiallv as follows: 

That he was employed on the Hunting Creek Bridge job 
as labor foreman and at the time of the accident a woman’s 
scream attracted his attention; witness saw the automo¬ 
bile hit Mr. Williams and knock him down and before he 
could get up he was struck again and witness grabbed him 
just in time to keep him from going down into the hole; 
Mrs. Meyers was under the front wheel of the automobile 
and a number of men were lifting the automobile from her 
chest; there was no hose or material of any kind on the 
by-pass; Mr. Williams’ truck was up at the yard at the 
time of the accident; Mr. Williams could not get around on 
the job after the accident; lie has never seemed the same 
to witness since the accident. 

And thereupon the plaintiffs announced that their case 
was closed. 

37 And next thereupon counsel for the defendant 
moved the court to instruct the jury to render a 

verdict for the defendants upon the plaintiff’s evidence, 
because there was no evidence of agency and the family 
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purpose doctrine did not apply, but the Court overruled 
the said motion, to which ruling of the Court, the defendant 
duly excepted, and said exception was noted by the Court 
upon its minutes. 


And thereupon the defendants, to maintain the issues 
on their part joined, gave in evidence the testimony of 
Pauline Rubenstein, who testified as follows: 


That she was the wife of the defendant Samuel Ruben- 
stein and was driving the car belonging to the said Samuel 
Rubenstein toward Alexandria, and upon a temporary by¬ 
pass or causeway, built to the left of a concrete bridge 
being constructed over Hunting Creek. That said ^by-pass 
was built, and in form represented, roughly two $ides of 
a triangle, the middle of said by-pass and about wliere the 
accident occurred being the apex of the triangle, arid that 
as she approached the apex at a speed of approximately 
four or five miles an hour, her car barely moving arid while 
driving on the right hand side of said by-pass as fhr as it 
was possible for her to get, a worktruek coming in the op¬ 
posite direction and not keeping to its right liaiid side, 
and driving at a fast rate of speed, struck her cai| on the 
front and left side and three it over an iron pipe, land she 
ran on to a temporary work platform, built betwjeen the 
by-pass and new construction; that the truck never ^topped 
but kept on going and she did not see it afterwards; that 


there was no railing or wheel guard of any kind 


to keep 


her car from going off the by-pass, and that th^re was 


dumped on the by-pass about where the Accident 


38 occurred, a pile of coal or gravel, that spiiead out 


into the by-pass three or four feet. Immediately 
after the accident, the plaintiff John Myers, husband of 


the plaintiff Florence E. Myers, came to witness rind said 
that Mrs. Mvers was not hurt badlv and that neiiher the 
plaintiff John Myers, or Robert "Williams made any com¬ 
plaint of having been injured; that her car was damaged 
on the left front in and about the left fender and ljub cap; 
that she insisted on Myers sending his wife to the Hospital 
but that he replied, “Lady, don’t worry, she is my wife, 
and she is not hurt badly.” 

Witness was asked if one of the workmen had come up 
to her immediately after the accident and if she knew 
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his name. Witness replied that one of the workmen had 
come up and talked with her about the truck, but that she 
didn’t know his name. Witness was then asked what this 
workman told her. Objection was made by the plaintiffs, 
which objection was sustained and to which ruling of the 
Court, defendants duly excepted, and said exception was 
by the Court noted upon its minutes. 

Next the defendants, to maintain the issues on their part 
joined, gave in evidence the testimony of Samuel David 
Rubenstein, who testified as follows: 

That he was ten vears old and the son of the defendants; 
that his mother was driving very slowly, hardly moving 
and came to the point or middle of the by-pass where there 
was coal spread out over the driveway in front of which 
was a big pipe and that a truck going fast hit the car his 
mother was driving on the left front wheel and kept on 
going; that their car was pushed to the right and three 
the iron pipe on the iron platform, until it stopped. 

The defendants* to further maintain the issues on their 
part joined, gave in evidence the testimony of Ida Witkow- 
ski, who testified as follows: 

39 That at t}ie time of the accident, she was riding on 
the front seat beside Mrs. Rubenstein. the driver, 
and on approaching Hunting Creek Bridge, there was no 
warning sign on the south side, or anyone to direct traffic 
around the temporary by-pass; that when they entered on 
the by-pass, she saw a truck entering the by-pass from the 
opposite end and coming towards them. Mrs. Rubenstein 
was driving very slowly; that the witness was watching the 
new construction and was not again attracted to the road¬ 
way until she felt the jar and heard the noise of a collision 
and looking around saw the truck to the left of the Ruben¬ 
stein car, which truck kept on going and the Rubenstein 
car was thrown to the right by the blow and on to the work 
platform; that witness saw the pile of coal or gravel and a 
long iron pipe which extended from the roadway diagonally 
to the work platform. 

Next the defendants, to further maintain the issues on 
their part joined, gave in evidence the testimony of Samuel 
Rubenstein, as follows: 
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That he was the husband of the defendant Pauline Ruben- 
stein and on the day of the accident went to Alexandria, 
and drove his car home and returning on the following day 
went to the scene of the accident and measured the by-pass 
which was fourteen feet, ten inches wide from sill; to sill 
and eleven feet wide from the edge of the gravel pr coal 
pile, and from the stationary engine to the far side of the 
by-pass, twenty-one feet, eight inches. 

Witness further testified that at a hearing in Police Court 
of Alexandria, Virginia, that the plaintiff Robert Ki. Wil¬ 
liams testified that at the time of the accident, the guard 
rail between the by-pass and work platform had been re¬ 
moved and that the watchman or flagman, whoi should 
40 have been on duty when the guard rail was do?wn was 
not there, and that when the guard rail was down, 
one way traffic only was permitted on the by-passj and a 
flagman or watchman posted to see that this condition was 
observed. That on Monday morning following tljie acci¬ 
dent, he appeared in Police Court of Alexandria, Virginia, 
with his wife, and there saw the plaintiffs, John Myers and 
Florence Myers, but the hearing in Police Court Was con¬ 
tinued because Williams was out of town and that neither 
Florence Myers or John Myers showed any bad effects from 
the accident, and Mrs. Myers, upon being asked by Mrs. 
Eubenstein how she felt, said “All right.” | 

Thereupon the defendants, to further maintain the issues 
on their part joined, gave in evidence the testinlony of 
W. S. Smoots, who testified as follows: 

That he is now, and was at the time of the accident, a 
member of the Police Department of the City of Alexan¬ 
dria, on duty as a motorcycle traffic officer and on the day 
of the accident visited the scene thereof shortly pfter it 
occurred; that he found coal and loose gravel piled up on 
the by-pass and the guard rail between the by-pass and the 
work platform removed and that during the same day fol¬ 
lowing the accident was at Police Headquarters when the 
plaintiff Robert K. Williams came in and stated that he con¬ 
sidered the affair as an unavoidable accident and that Mrs. 
Eubenstein was not to blame; that he did not care tp go any 
further into it. 
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Witness further testified to seeing a big rubber pipe or 
hose extending from the roadway of the by-pass in a diag¬ 
onal direction on to the work platform. 

Thereupon the defendant, to further maintain the issues 
on bis part joined, gave in evidence the testimony of J. W. 
Newman, who testified as follows: 

41 That be was employed by the plaintiff Williams 
on the bridge construction job and had been working 

below the bridge or work platform level, and came up just 
at the time of the accident and that the so called rubber 
hose or pipe was actually a pipe about ten inches in 
diameter with an iron no.ssle and used in connection with 
a suction pump and was laying in the temporary roadway 
and had caught the front wheel of Mrs. Rubenstein’s car 
and deflected its course on to the work platform; that he 
had warned Williams, the plaintiff-contractor, on numer¬ 
ous occasions about his carelessness in not keeping the by¬ 
pass clear and allowing the tools and equipment to remain 
in said by-pass and that on the day of the accident a 
pile of gravel had been dumped on the by-pass, and the 
fence or guard rail between the by-pass and work platform 
had been taken down and not replaced. Witness further 
testified that plaintiff Williams had never complained of 
any injury and he had seen him back on the job within a 
few days after the accident. 

Next the defendant, to further maintain the issues on 
his part joined, gave in evidence the testimony of 
J. C. Albright, who testified as follows: 

That he was an expert engineer and bridge builder and 
was employed by the State Highway Commission of Vir¬ 
ginia as District Engineer with offices at Culpeper, Vir¬ 
ginia, and as such supervised and inspected the construc¬ 
tion of the Hunting Creek Bridge; that from the very be¬ 
ginning of this work up to its completion, it had been 
necessary for him to repeatedly complain of the slow 
progress being made and to threaten the plaintiff-con- 
tractor, Williams, with cancellation of his contract, and 
that in his opinion Williams was not competent to construct 
such a bridge; that the work was faulty and much 

42 of it had to be replaced; that the accident in question 
did not delay or interfere with the completion of 
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said job; that at the time of the accident, the bridge should 
have been, under the terms of the contract, fully completed, 

and it was only about thirty per cent completed. 

| 

And next the defendants, to further maintain tiie issues 
on their part joined, read the deposition of Paul Morton, 
who testified as follows: 

I 

I 

j 

That he is now City Manager of Petersburg, yirginia, 
and during the years 1928 and 1927, was City Manager of 
the City of Alexandria, Virginia, and a civil engineer by 
profession, and after being duly qualified as such Engineer 
testified that he was called upon to pass upon Ithe con¬ 
struction of the Hunting Creek Bridge, jointly ivith the 
State Highway Commission, the City of Alexandria paying 
one-half of the cost of said construction; that he dealt with 
the State Highway Commission and they in turn with the 
contractor; that he visited the job about twice a week; 
that as early as July 20, 1926, he complained of the slow 
progress, and these complaints continued up until the time 
of the accident, and that he was advised by the State High¬ 
way Commission that if the work did not show satisfactory 
progress within ten days, the contract would be taken away 
from Williams; that there were numerous complaifits from 
tourists and the Police Department as to the dangerous 
condition of the bv-pass; that in the opinion of the witness, 
the work on the Hunting Creek Bridge was very poorly 
performed and the contractor Williams incompetent. 

Upon inspection, he found the by-pass only eleven feet 
between guard rails while the contract specified eighteen 
feet; that it was slippery due to clay that had been; allowed 
to drop on it, and immediately he went to the construction 
job and took the matter up with the State Inspector; 
43 that the main portion of the by-pass was parallel 
with the alignment of the new bridg-. Th^re were 
two acute angles. One lead off the highway to the main 
portion of the by-pass, and one leading back. But gener¬ 
ally speaking, it was U-shaped, but it had a long leg in 
the center. The angles turning from the roadwhy were 
very acute and then you turned back and was Approxi¬ 
mately the letter A, with about a thirty-five or thirty degree 
angle; that the angle was from the observation And not 

5—5330a 
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measurement; that on the day of the accident the bridge 
was not over twenty per cent completed; that there was 
one abutment finished and possibly the footings of all 
other piers, but thereafter this abutment failed or slipped 
on its foundation and cracked open vertically, in approxi¬ 
mately the center and shoved out of plumb, about six 
inches, which in the opinion of the witness was due to poor 
construction and not being properly anchored; that the 
contract in his opinion could have been completed within 
the time specified (Nov. 1, 1926), which opinion was based 
upon his experience as construction engineer and resident 
engineer during 1912, 1913 and 1914, and the supervision 
of major bridge jobs on the L. & N. Railroad between Nash¬ 
ville and Birmingham and when they dug a tunnel through 
the main line, and with the C. & 0. Railroad on tunnel and 
bridge construction, and construction work ten or twelve 
times as large as the Hunting Creek Bridge, and in the 
construction of bridge- costing as much as One Hundred 
Thousand Dollars; that witness was also in charge of the 
construction of the Jacksonville Terminal, at a cost of 
Two Million Dollars, in connection with which there were 
some large bridges and subway construction, and during 
his ten years railroad experience was directly in charge of 
contractors and daily on contact with them; and wit- 
44 ness further considered that a conservative estimate 
of the cost of the bridge construction, that he had 
had charge of, would be Three Million Dollars; that the 
City Engineer and Engineering Department of the City of 
Alexandria was directly appointed by the witness, and 
under his charge and supervision; that at various times 
during the construction of the Hunting Creek Bridge, wit¬ 
ness saw matei'ials and supplies in small quantities on 
the by-pass and sometimes scattered gravel, both before 
and after the date of the accident and all during the 
construction. 

"Whereupon the defendant announced that his case was 
closed and no further evidence than i n hereinbefore set forth 
was offered by either party to said cause and all the 
evidence offered by either party to the said cause is herein¬ 
before set forth. 

Thereupon counsel for plaintiffs discontinued their 
causes of action against the defendant Pauline Rubenstein. 
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Whereupon counsel for defendant moved the C^urt to 
direct the jury to return a verdict for the defendant for 
the following reasons: 

1. Because the evidence failed to disclose the existence 
of any agency or the relationship of master and servant 
between the said Pauline Rubenstein and Samuel 
Rubenstein. 

I 

2. Because the family purpose doctrine was not appli¬ 
cable in this case. 

3. That agency could not be presumed but nkust be 
proven by direct evidence. 

But the Court overruled said motion and refused to so 
instruct the jury, to which ruling the defendant by his 
counsel, then and there excepted, and the trial justice 
entered the said exception upon his minutes. 

Whereupon the Court instructed the jury and among 
other things specifically instructed them that! if they 

45 should find for the plaintiffs or any of them, that the 
defendant should not in any manner be penalized. 

The foregoing is the substance of all of the testimony 
offered at the trial of the case. 

Be it further remembered that all of the exceptions set 
out in the foregoing were severally made and entered at 
the time they severally purport to have been made and 
entered; and the defendant prays the court to sign and 
seal this, the defendant’s statement of evidence jmd bill 
of exceptions, and the same is accordingly done, pow for 
them, this 12th dav of December, 1930. 

JENNINGS BAILEY, [4eal.] 

Justice. 

46 [Endorsed:] Law No. 73338, Law No. 733$9, Law 
No. 73340. Robert K. Williams et al., Plaintiff-, vs. 

Samuel Rubenstein, Defendant. Bill of Exceptions. I Harry 
F. Kennedy, Attorney & Counselor at Law, Alexandria, 
Virginia, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5330, Samuel Rubenstein, appellant, vs. Robert K. 
Williams. No. 5331, Samuel Rubenstein, appellant, vs. 
Florence E. Myers. No. 5332, Samuel Rubenstein; appel¬ 
lant, vs. John Myers. Court of Appeals, District of! Colum¬ 
bia. Filed Dec. 15, 1930. Henry W. Hodges, Clerlt. 
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